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NokbMN A. MORDUE, District Judge: 

I. Introduction 

Defendam iire charged in a mufi-count indictmentwith conspiracyto violate 

provisions of both the Clean Air Act ~CAA”),42 U.S.C. 9 7401 et seq., and the 
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ComprehensiveEnvirmnenal ResponseCornpensatiiOnand Liability Act (‘mW),42 

U.S.C. 9 9601 et seq,,varioussubstantive CAA and CERCLA violations, obstruction of 

justice, perjurysmail fiaud and false claims- “his case stems from defeadants’ iavolvement 

in the removal of asbestos b m  two housing pmjects hPlattsburgh, New York, owed by 

the Plattsbutgh Housing Authority (“THA”).Defendants conducted asbestos abatement 

activities at the housing projects pursuant to contractswith P�iA ia August 2000 and 

February 2001- The goverament alleges that defendant Andre Parker &/a ‘?DoctorParker, 

the owner of defendant Parker Envimmentd Management Group, Znc. (”PEMG“) directed 

his employees to perform asbesms abatementwork “illegally, under severe time limitations, 

and in a mannerthat exposed them tohigh levels of asbestos du&” Fbher, the goveanmmt 

asserts that Parker directedbis on-site supervisor at the projects to il18ga& dump large 

quanritiesof asbestos innumerous locations throughont the City of Plmburgh. The 

governmentcontends that during the course of its grandjury investigation into defmbts’ 

activities, defendant Parker obstmcxedjusticeby pviding f&e documents which were 

subpoenaed, %ling ta fU!y comply With the subpoena and offeringperjuredtestimony. 

Finally, the govmment alleges &at defmdan?Parker falsi5e.dthe credentialsof his 

laboratory director and falsified and mailed laboratory sample results that “grosslf’ under-

reported levels ofasbestos contamhation-

The asbestos abatement work at issue occurred during August 2000 at vne apartmait 

building in a PHA complex known as“JohnCollins Park” and in February 2001 at 

nmnerousbuildings thmughoutthe “JohnCollins Park Exknsion’’and another PHA 

complex knownas ‘ThomasConway Apartmmts.” According to anaffi&vit h nDennis 

Lee,tbeRehabilitation Coordinator for PHA, PHA o w  and operates approxinrately67 
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buildings at &ow sites throughcut tbe City ofPlattsburghContaininga total of 606 rental 

units. Tbe 67buildings owned and w t e dby PHA atepart ofsevenoverall housing 

projectsor sites maintained by PHA in the Come of itsoperations. Each of the seyen 

projects or siteshas a numffical designation -- 18-1 through 18-7 -- since PHAwas the 

eighteenthpublic housing project jointly b d e d  by the United States governmentand New 

York State. John Collins Park and John CollisSPark Extension, a/kla 18-1 and 18-2, 

comprise a single housing complex consisting of41 contigUouS/sdjacentbuildings The 

buildings are coasuuctedin&e format of row houses With eachbuilding having eithm eight 

one bedmom units, fbur two bedroom units, six three bedroom units or five four bedroam 

units. Thomas Conway Aparta?ents, designabd as 18-3, is comprised of 8 buildings 

containingatotal of 5 1apartment units. 

According to Mr.Lee,inOctober.1999, it was suggestedto PliAby a representative 

of GriffinXnternationd, be,c%riffin’),oneofPHA’s envjronmental comubnts, tbat the 

housing authoritycanduct a large scaleproject tom o v e  wide-spread asbestos 

contamination thtoughoutthe apartment buildings in JohnCollins Rark. Mr-L ediscused 

theproposal with the director of PHA who suggested that the work would have tobe 

budgeted incrementally in the year 2000 and perhaps 2001 if needed&Inthe Spring ofZOOO, 

PHA solicited bids fiom coniractoxs to ColCLduct asbestos abatement work inBuilding 13-B 

of John CollinsPark ( 3  8-1). Building 1343 contained fourresidentialunits. Afkrone 

contractor won the bid but f2iled to appear and conduct the work, PHA entered iato a 
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contract with PEMG onAugust 21,2000.’ According to the contraef Mendantswerc to 

k 
 “whiwesubstantial csmpletion” of the asbestos abatement work witbin 30 days, h 

December 2000, IYHAcontracted with Griffin to solicitbids fox removalofasbestos fiom 

the crawl spaces in 32residential buildings at John Collins Park and John C o b s  Park 

Extensj6n (1 8-1 and 18-21, onemaintenance building at John Collins Park and mother 

maintenancebuilding at Thomas Conway Apartmeats (I 8-3). PEMG won the bid for the 

second project and signed tbe contract:documentswith PHA inFebruary 2001 aft= which 

work began immediately. 

Presently befm the Court isanomnibus motionby defadanQ swScing 1) dismissal 

of allpottions of the mdictmentpremised upon the CAA; 2)dismissal of the Pejmyc0un.t; 

3) pl.ech;lsionof evidencepursuant toFed.R.Grim. P.404Fb); 4) additionaldisoovery 
I 

including a bill of particulars, grandjury transcripts and Brudy mawriak and finally 5) 
b 

dismissal ofthe indictment based onalleged prosecutonalmiscunduct. InconnectianWith 

the pejwy charge, the government has agreed to volunQrilyd i d s  this count ofthe 
I

indictment againstdefendant Parker. However, the government opposes the Wame of 

defendaats’ motions and moves for reciprocal discovery including disclosure OfJemks Act 

I 	 material. The Court will address the various requests for reliefseriatim. 

U. Discussion 

A CAAOvervIew 

The CAA authorizesthe Adminktratorof the EnvironmentalProtection’Agency 

I 
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According toMr.Lee,PHAgavedefendantsthe oppzrrtunirY to bid on the asbestos abateineztt 
contract after PEMG had successfilly bid on a separate lead removalProjectforPHA. 
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(“%PA? to promulgate national emission standards for the handling of hazardous air 

p01h;ltaats (WWWP“NB. See42 U.S.C. $7401 et seq.; UhitedStates v. Hugo Kq ami Son, 

Inc., 731 F.Suyp. 1135,1140 @.R1.1989). ”TheNBSHAP for asbestoswas promul~ted 

hi 1973 afterextensive evaluation dpublic comment, and is  currently setforthat 40 

C.F.R. pan61, Subpat M.”Id. The CAA’s asbesrospI;cEsHApregulatiomimpst VdOU5 

notifidon,handlingand disposal requirements for covered demolition and renovatim 

operationsiavolvingregulated asbestos-containingmaterial (TUKN.’’) See 42 U.S.C.6 

741Z@)( 1); 40 C.F.R. 4 061.140,fi1.145 and 61 150. Inorder toestablish civil liabiliry 

under the asbestos NESHAP, the government must estabiishthat (I) theCAA and the 

asbestosNESHAP apply to defendant; and (2) that defdant  failed m comply with requisite 

requimats. United Smes v. Midwesr Suspension OndBrak, 824 FSupp. 713,725 

(E.D.Mich. 1993). However, the CAA a b  provides criminal Zjabiiity fbr %nowing’’ 

violations of the Act. See 42 U.S.C. $7413(c)( 1). A demolition or renovatha project must 

occur at a covered‘“facility”as defined by the regulationsand involve at least 260 linear 

feet, 160 square feet or 35 cubic feet of RACM for the EPA’sN E S W  regulatioasto 

apply. See 40 C.F.R.gg 61.141 and 61.145. Defkndants arecharged with Conspiraty to 

violate “ E S W  and with violations of the regulations aswell. 

B. Dismissal ofCAA Counts 

Ddkdants contend that dismissal ofcolults 1-13 of the indictment is warranted 

since the PHA projects were not “facilities”Witbin the meat& ofYESHAP nor did the 

asbestos abatement work in the subjectcontiacts satisfy the thteshold requirements of40 

C.F.R 8 61.145, ”he Court addressesthe former argument first 
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1. Applicabfity of 40 CXJk 8 61.141 

According to tbe subject regulations, “[Qacility meansany institutional, amrnercid, 

public, hdustrial, orresidential structure,installation,orbuilding (including aay stmcbre, 

installation, OT building containingcondominiumsor individual dwellingunits operated asa 

residential cooperative, but excluding residential Wdings having four or fmerdwelIing 

units)-’’ 40 C.F.R.Q 61.141 (emphasis added). “hstaIlatian meazls any building orsbrocture 

or any group of buildings OT s t ~ c f u r e ~at a single demolition ofrenovationsitethat are 

undwthe control of t&e sarne owner or operator(orowneror operatoruuder common 

control).” Id. Defadmls contend that 1) since the earlier of the taro asbestos abatemmr 

projects at issue herein was conducrsd at one apartmentbuilding ownedby PHA which had 

only four residential units; and 2)since the balance of the work they pedbrrned involved 

only fouirunt apartmentbuildings, the work which is the subject ofthe indicbnent fails 

under the residential exemption to the applicability of the asbestos“Ap. 

The government concedes that the August 2000asbestos abatement work perfbrrn& 

by de�adantsin Building 2243at John CollinsPark involvedonly four apartmentZmits and 

that a substantis1portion of the work that occuned inFebruary2001involved faurcunit 

apartmentbuildings, However, the government counters that tbe abatementwork in 

Building 13-Bwas donewithin an “installatim”as&at term is definedby the regulations 

and therefore is outside the residential exeSnption referred to by defendants. ToWj the 

government asserts that Building 13-Bwas mly the ufirstof many’’ buildings inJohn 

CoIllins Park, John Collins Park Extension and Thomas ConwayApartments vvhith was 

scheduledfor renovation. Because thework doneby defendants in August 2000and 

February 2001 was part of a 1-e scale renovation Site atJohn C o k s  Park and Thomas 
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Conway Aparhnents, the government arguesthat both projects arc c o v e r e d  by 40 C.F-R Q 

61.141, 

The government's position isnot without support. In 1989, EPA pubfished its intent 

to revise the asbestos =HAP afbr a hearkg and period fbr public cornmeat. InFebruary 

1990, EPA published the d 6revision in the Federal Register. Thepurpose of the revisioIL 

was "to enhance dorcement andp m t e  compliance with the current standard without 

altering the stringency of existing controls." National Emission Strnrdivdsfor Ha-

Air Pollytants; Asbestos N & S W  Revision, 55 Fed Reg. 48406,484.12 (November20, 

1990). Therevisiohs revised Bnd added several definitionsinorder toclarify the 

requirements of the =Si.#, particularlywith respectto the residential aqth.The 

preamble accompanying the revisions also contained clarifying information regardhgthe 

definition of 'Y'acitityTI as follows; 

Comment: Severalcommmtersapedthat &e exclusion of 
residential facilitieshaving four or fcwer dwelling should 
be eliminated. Commenter N-D.89 asserted that residential 
demolitionandrenovationandassociatedwastedisposalmvolve 
sigdlcant quantities of asbestos and should be regulated, 
Cornmenter IV-D-54 argued that residential buildings b~& 
fbur orfwaunitsshouIdnot be exemptfromtheworkprarticeS
provisions even if they are exempt from the notification 
m @ ~ ~ ~ ~ c n t s .Cownenter IV-D-94 reCommendcd that 
ficilirieswith we dwelling unit be excludedbecause renters of 
apartments are frequently exposed as aresult of asbestos work 
perfonnedby Uattained workers. 

Responsc: Therecommendation to m o v ethe exemptionfor 
residential fa~ilitieshaving four or fewer dwelling units would 
expaadthescopeoftherule. Rwisions tbataltersttingemymay
be considered dwing E later rulemaking. However, EPA does 
not consider residential structures that are demolished or 
renovatedaspart of a commercbl orpublicproject to beexempt
from tbis rule. For example, the demolitioa of one or more 
houses as par? of an urban muewd project, a highway 

7 

80'd 




212 637 3202 P.09/22 


: 

I 

I 

constructionproject,or a project tb develop a shopping mdi, 
industrial fiditypor other private development, wuld be 
subjecttothe ”AP-Nor would the con~ersionofahotel or 
latgeapartmentbuilding toa condominium, a euoptive, ora 
loft exempt the structure from the “Ap.To clzuifu that 
condominiums, cooperatives, and lofts which exceed fbur 
dwelling units are subject to the NESHAP, the definition of 
faciliv bas been modified accordingly, The owner of a home 
that renovates his house or demolishes it,to construct mokr 
house is not to be subject to the NESHAP. 

National EmfssionStundardsfor Hazardow Air Pollutants; Asbesios NBHAP Revision, 55 

Fed,Reg. 48406,48412 (Nwember20,1990). With respect to an ‘%tdinstallat.ion” BS defined 

by 40 C.F.R 6 61.241, �PA stated 8s follows: 

Comment: CommRnterIV-D-83arguedthat the definitionof 
“installation“needs clarification and asks whether a swup of 
residentialbuildingswouldbeexcluded. Thecxwnmmterargued 
that a group of rmidential buildings at one location b e i  
demolished or renovated by medewlaper shouldbe eovered. 

Response: A group ofresidedial buildings under the coatrol 
o f  the same owner or operator is considered an iastallafion 
according to the definition of “installation”and is, t h e r e ,  
c o v d ’by the rule. As an example, smed houses lacatsd on 
highwayright-of-way that areall demolishedas part ofthe same 
hi&way project would be considered an “installathn,” even 
when the houses ~ s r enot proximate to each o&m. In this 
example, the housesmeunder the control of the same owner or 
operator, Le., the highway agencyresponsible fbrthe bidvay 
project 

Id. In 1995, EPApublished “Asbestos NBSHAP Clarification of Intent’’ in the F e d d  

Since &e publication of the 1990 revisions to the asbestos 
NEW.@, certajn questions have arisen regarding whether 
demolitions or movatioos of residential homes that are 
demolishedor renovated bymunicipalities fmreasomofpublic
health,welfareorsafety (“nuisanceabatementdemolitions”)are 
covered by the asbestos NESHAP. ... Several rnurricipalities
have’stated that they believe such demolitionsor movathns to 
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1 be exchsded &om the NESHAP d e r  the rssidentid building
exemption. Mdcipaiities have also stated that EPAofficials 
havebeen inconsistent in their determinationsof this issue. .,,
In an effortto cl- this issue �or the regulated commey, 
EPA is presenting this notice ghhg its ~nterpretau'oaof the 
N E S W  with regardto this issue. . 

60 Fed,Reg. 38725,38726 (July 28,1995). Inconnection wit%clarificationoftheresidential 

exemption, EPA stated 

EPA believes tbat individual &1 residentialbuildingsthat axe 
demolished or renovated ate not coveted by the asbestos 
NESHAP. This i s  tnre whether the demolition or renovationis 
pedomedby agents ofthe ownerofthe prcuperryor whetherthe 
demolition or renovation is paformed by agents of *e 
municipality, J3PA believes that the residential building
exemptionapplies equdly to an individual small residential 
building mgardless of whether a municipality is an "owner or 
oper;stot" forthepqosesofthe demolitionorrenovation. EPA 

I 

beieves that the exemption is based on the type of building 
being demolished or renovated and the type of demolition or 
renovation project that is being undedakea, not the 
p e r f i i g  or conQollingthe demolition or renovation. 

However, EPA believes that the residential bugding
exemption does not apply where mulffplt (more than one)
small residentiaI buildings on the same site [PN3]are 
demolished or renovated by the same owner or operator as 
part of the-sameproject or where d Smgle residentid 
building is demolished or renovated as part of a baer  
project thar includes demotition or renovation of non
residential buWrags. The definition of facility @ f i ~ a y
includes "any Tesidmtial st~~cture~installation or building" bur 
excludes only "residentid buildings having fbur or fwer 
dwelling units" [emphasis added]. ...Specificallynotexcluded 
fiomthedefinitionoffaciliq wereresidential installations-IEPA 
believes that the facttbot the residential building exemption
fs Iimlted to residential buildings, and does not include 

I residential installattons, shows that the residentid building 
exemption was not designed to exempt h m  the "UP 
demolitionsor renovations ofmultiple bddhgs at B stngle
site by the same owner or operator. Moreover, to the extent 
the regulationsare ambiguous, P Abelievesthelanguage ofthe 
preambIeto the 1990qulations quotedabovemakes clearthat 
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theAgeacy interpretedtbercsihtial buildink exemptionnot to 
include the demolition of a groupofresidu~tiaibuildings an the 
same site under the control of the same otkaet or operator. The 
preamble also notes that demolitions o f  residential buildings as 
a past of larger demolition projects (e.g. construction of P 
shopping maI1) are not excluded from the NESHAP, P A  
believes that this interpmtahn is cQ1Isist(?llt with the 0rig;nal 
purpose of the residential building exemption, which was to 
exempt demolitions or renovations hvolving daaaouatsof 
asbestos. EPA does not believe the residential building
exemption was designed to exempt larger demolirions or 
renovations9x1aparclenlar site, evenwhere s dresidential 
buildings are involved. m4] 

FN3 The term “site”isnot defmcdin the regulationsand EPA 
does not intendto provide any determination of the boundaries 
of a ”site“ in today’s clarification. However, to provide 
guidance, EPA notes that a “site”shouldbearelativelycompact 
area. In EPA’s view, entire municipality, or ewes a 
neigbbohood in a municipality, should not be considered a 
singlesite, Where anarea ismade up ofmultipleparcels ofland 
owned and operated by various parties, EPA believes that 
parcels on the same city block may be consideredas a single 
site--(Wherea site can not be easily defined as a city block, the 
siteshouldbeacomparablycmpct  sitc. Inany went.,thelocat 
government shovId use common sense when applying This 
guide.) Obviously, EPA believes thgt ‘if0 demolition project 
involves the demolition of s e v d  contiguous city blocks, the 
entirearea mulebeconsidered a site. Homer, lE9A believes 
that demolitionoftwo individualresidencesseparatedby seVeTaJ 
city blocks should not be’considereda demolition on a single
site. InEPA’s view, the area of a site may be larger where the 
ma is owned and operated as a u n i q  area by a single
omedoperator (e.g. a shopping mall oramztsemc~~tpark), 

FN4 EPA notes that 40 C.F.R. 61.19 forbids owners and 
opmm fiom attempt& to circumvent any NlSHApls by 
carrying out an operation m a piecemeal fajhion to avoid 
coverrrgebya standardthat applies onlytooperstionsI q e x  than 
a specified size. 

Id. (emphasisadded), EPA also noted that it ‘‘co~~da[ed]demolitkms planned at the Same 

time or as part of the same planning or scheduling period tobepart of &e same project In 
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the case of municipalities, a scheduling pcriod is often a calendar ycq or fiscal year ortbe 

term of a contract.” Id 

The questionof what weight to give EPA’s interpretation ofits awn regulationsis 

easily answered. “Generally, courts de* to an agency‘s consauctionoftbe statutory 

scheme it is charged toadministw.” Chewon USA.,Inc. ul N U W ~Res. ,D@kweCowleil, 

Inc., 467 US,837,844 (1984). The Chevro~doctrine accords substantial dcfmce, 

upholding the agency’sconstructionunless “it is  plainly erroneous or inconsistent with &e 

regulatiola“ 27tomcuJflwson Untv. v. Sholda, 512 U.S. 504,5 12 (1994) (intemd 

quotationmarks omitted). Courts should oveztlvnan agency’s int~retationd y  if an 

”altemarive reading iscompelled by tbe mgdation’splain language or by odrer indications 

ofthe Secretary‘s intent at the time of the regulation‘spromulgation.” Id. 

’ In the present case, defendants have oEmd no case law w administrative authuriry 

tosupport theirpositionthat EPA regulations do not apply to the work they pcrfbnned in 

Augmt 2000 and February 2001 at PHA’s JohnCollins Park and Thomas Conway 

Aparaaents. Incontrast, it is dear &om administrativematerialspublished by EPA that the 

asbestos FJESkIApwas intended toapply to public housingprojects where renovationof 

residential buildings occurs in the context of anasbestos abatement plan? There is 

sufficientevidence in the record toestablishthat the August ZOO0 andFebruary 2001 

2 

Inaddition, ?hegovenrment makes conclusory factual averments and submits a copy ofa 
notification form cdmpletedby defendant Parker insupport of its argument that dcfmdant 
Parker knew or should have horn  that PEMG‘s activitiesat the PHA properties were 
governedby EPA regulations. If  proven, tbese facts mightprovide evidenceof defendants’ 
intent toviolate the CAA. However, they areclearly are irrtJevant towhether the CAA and 
its attendant reguiations apply in the first instance. 
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asbestas abetemenr wadk pe&omdby delePdants WBS clmlyp1-d otdiscussed p w  

aspart ofa large scale renovation project. Theprojects were completedwit;hin a sixmffi 

period and both pjects involved work at JohnCollins Park (18-1) thou@ the later project 

extended toJohn Collins Park Extension (18-2) and Tbosnas C0nw;dy Aparrments (18-3). 

Thus the Court is satisfiedthat&e August 2000 and February 2001 work pedomed by 

defendsotsat John Collins Park and Thomas Conwisy Apartrneatso c m  at a residential 

"hstallation"as that term is definedby EPA. Ddmhbaretherebynot potwedby the 

residentialexemption tothe asbestosNESHAP and were subject toEPA regulations when 

they conducted asbestosabatement work at a covmdufaciIity".- building 13-Bat John 

C o l b  Park -- in August 2000 and at several covered 'Tacilities"during February and 

March 2001 scJohn Collins Park, Job Collins Park Extension and Thomas Conway 

Apartmf3ILt.S. 

2. Applicability of 40 C.F.R 561.145 

Defeadants contend that the asbestos abatement work they @medaspart of the 

February 2001 project did not satisfy the "thresholdm n o d  of asbestos requined tobe 

present for40C.F.R 0 61-145toapply. To Wit, defendants argue that even though&cy 

removed asbestos material fiom multiplebuildings during the Febraary 2001p r o j a  no one 

building invoIvedremoval of more than260 linear feet of asbestos material &e amount 

required to trigger the regulation. This argumentiseasily defeatedby refixencetothe 

followinp;CAA regulation atitled "Circumvention:" 

NoownerM operatorshall build, erect, install,oruseany article 
machine, equipmat, pmcess, or method, the use of which 
conceals an emission which would othetwise consfitute a 
violationofanapplicablestandard. SuchconceaXmeatincludes, 
but is not limited to, the use ofgaseous dilutants to achieve 

12 



' 8  NOU-07-2002 16:53 EPR 
212 637 3202 P.14/22 

I 

1 

compliancewith B visible emissimStaadalrd, antithe pi-4 
ciinyingout of anopefatientoavoidcoverageby B standardthat 
applies anly to opmtions larger than a specified size. 

40C.F.R.# 61I 19. This rule clearly belies any inlent by EPA to avoid regulation of a Xarg+ 

scale renovationproject conducted by removing mall amounts ofasbestos fiom s e v d  

individualbuildings. Fmhermore, when it published its intent w revise the asbestos 

"Apin 1988, EPA stated as follows: 

"Installation"is defined as a building or group of buildings at a 
demolitionorrenovationsite-Thisdefinitionis addedtocfarifjr 
the existing applicability requirements �ab. demolition or 
renovation. Forpurposes of determiningtheamountof asbestos 
tobe strippedorremoved, the amounts of asbestosin a group of 
buildings to be demolished or renovated aresummed. 

Asbestos N E 8 . P  Revtjion, Including Disposal ofAsbestos Containing material^ 

RemovedFwm Schools, 54 Fed,Reg. 912,922 (January 10,1989) (anpbasis added). Thus 

theCorn findsthat defendants were subject to 40 C.FX 9 61 145 when they performed 

asbestos abatement work in Febnrary andMarch 2001 at various aparnnart buildings owned 

by PHA. 


3. Vagueness Challenge to 40 C,F.R, sfi 61.140 and 61,145 

Defendam argue that even ifrhe Court cannot rule asa matter oflaw that 

defendants were not subject to the asbestosW S W  when they performed asbstos 

abatement work for PHA inAugust 2000 and Febnrary 2001, the sgulatiom axe 

unconstitutionally vague. Specifically, defendants contmd that the definitionof''kciliryn 

asdefied by the CAA regulations isvague and ambiguous. Further, they charge that the 

regulations are uncanstitutionalty vegue concerning the calculation ofthe threshold amount 

ofasbestosmaterial required to trigger application ofN E S W .  

13 
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As stared by the Supreme Court in Kblender v. Lawson, 461US,352,357 (1983), 

”tT]hcvoid for vagueness doctrine requires that a penal statute define tbe mimindoffense 

witb sufficientdefinitenessthat ordinary people c;munderstaad what conductis 

and in a m a ~ e fthat does not encourage atbitmy and discriminatory enfonemmt.”To 

&ow a statute is unconstitutionallyvague on its face, ”[t]he coqlaiaantmust provethat the 

enmmt isvague :not in the sense that it requiresaperson toc d o m  his conduct toan 

imprecisebut comprehen&de normative standard, but rather in&e sense &at no standard of 

conduct is specified at all. Such aprovision simply has no core,’‘I Wage of Hornan 

&totes v. Flipde, . H o r n&tats,Inc., 455 US.489,495 n,7 (1982) (gU0r;rgW t hV. 

Gogum, 415 US-566,578 (1974) (citation omitted)). Tn other words,anenacbment is void 

�orvagueness when it is impmissiblyvague in3nof“its applications, H o e  Btuta, 

455 U.S. at 49695, The dsgree of vagueness roleratedby the ConstitutiOn depeads on the 

name of the enactmeat. ld. at 498,> 

‘Vagueness Wagesoutside the context of the First Amendment are tobe 

examinedin light of the factsof &e case, onanas-appliedbasis.” Ujrited Stam v. PoweZZ, 

423 US.87,92 (1975); see also United States v. Na1Duiry Prod. Carp.., 372 US.29, 

32-33 (1963) (“[v]oid for vagueness simply means that Criminalresponsibility should not 

attach where one could not reasonably understand that hiscontemplatedconduct is 

3 

For example, because of the very nature of asbestos and otherhazardous substances, 
individualsd d n g  with themhave constitutionallyadequate notice that theymay incur 
criminsl liability for emissianS-related actions. See UnitedStates v, Ins? M i n e d  md Chem. 
Corp.,402U.S. 558,565 (1971). ‘‘Mhere..-dangerous ordeIeterious-..products or . 
obnoxious waste materials are invotvtd,the probabilityof reguIation isso great that anyone 
who is aware that he is in possession ofthem ordealiug with them must bepsumed tobe 
aware of the regulation.” Id. 
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proscribed"; sufficiency of notice is to be daenninedby "examin[ingtbestatute] inthefight 

of the conductwitb which a defmdant is charged"), Todeterminewhether a statute is 

unconstitutionallymgue asapplied, the Supreme Court has articulatsd a two-pa~ttest the 

cout  must firstdetermine whether the statute ''give[s] the penon of o r d h y  intelligence a 

reasonable opportunitytoknow what is prohibited" and then considerwhether the law 

"provide[s] explicit standardsfor those who apply [it]." Grtqnedv. Ci@ ofRoc&iir~408 

US.104,108 (1972) (footnote omitted); see a&o H0-n Estates, 45s US.at 498. 

Defendants' contention that 40 C.F.R.90 61.140 and 61,145asunconsti~fioually 

vague lacks merit- There isn o m  ambiguous or vague about the defiuition of 'Yaditf' as 

it appears in the asbestosNESHAP. Furthermore, to the extentthat defadants contend that 

the requirementof combining asbestosremoved b r n  various buildings m anabatement 

project isvague and/or ambiguous, oneneed only =fa to the defbitionof an "insta3lation" 

as set foTfh in the regulations aswell as 40 C.1F.R $61.19which proscnb Circumvention 

of the threshold requirements Via pedorming abatmentwork on a piecemedbasis to 

understand that renovation work such as that p&omed by defadants for PHA was 

govmed by theasbestosNESHAP. 

4. Vagueness Challenge to 40 C.F.R 8 61.150(a)(l)(iv) 

Defadants also raise a facial chalIenge to40 C.FX 0 61.150(a)( X)(iv), the 

regulationrequiring specified warning labels for containers used to dispose of RAW. 

Refendants alltgd faihrre to comply with thisregulation is the basis of counts 6 and 12 of 

the indictment. Defendants' argument fordismissal of these two coulltsis b a d  onan 

obvioustypographicalor clerical e m r in the subjmt regulation. To wit, 40C,FR -5 

61.1SO(a)(l)(iv) requires an owner or opwawr to label asbestoscontainers or wrapped 

1s 
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materials“Usingwarninglabels specifiedby Occupational Safhy and Health St;andardsof 

the Department of Labor, Occupational Safety and H d s h  Administration(“OSW?under 

29 C.F-R 1910.1001(j)(2) or 1926.58@)(2)(iii). The labels shall be printed inletters of 

sufficient size and contrast so as to bed i l y  visibIe and legible.” 

It is apparent from nwiew of the administrativehistory of the regulations&at OSHA 

updated the above-refwd regulations in 1994, adding woprovisions to29 CP.R 5 

1910,10Ol(j)and deleting29C.F.R. S 1926.SS(k)(2X%). However, when the agency added 

two newprovisionsto29 C9.k  8 1910.1001(j), it simply moved the labeling regulation 
previoUsly set forth iP 5 1910.1001(j)(2) - to 3 1910.10016~(4).The new pmvidon now set 

f d  in 8 1910.100t(j)(2) has nothing todo with labeling requirements. As a further rn&.er, 

the alteraative OSHA regulation referenced by the asbestos N E S W  - 29 CJ.R f 

1926.58(k)(Z)(iii) -no longer exists. Thus, wben onerefhS to OSHA’sregufations fu 

direczed by &e asbestos NESHAP to ascertain the labeling required for RACM, one is 

misdirected by EPA’s h a w  fbiled toupdate andor reconde the asbestos = S W  with 

tbe newOSHA provisions. ‘ICisa basic principle of ducprocess tbat anenactmeat is void 

for vagueness if its ph&itions atenot clearly defined.” Grayned, 408 US.at 108. ASa 

m l t  ofthe abovedescribed error,the asbestos F E S W  is more thanvague coIlceming 

labeling reQuiremens.Indeed, the regalation provides noguidanceat all concerning the 

type and content of required labeling other thansating that the‘alabelsshall beprinted in 

letters ofsuffjcientsize and contrast so as to be readilyvisible and lqiile” 40 C.F.R. 8 

61.150(a)( 1Xiu). For RACM tobe transported offwsite,the regulations state only that 

containers must be labeled ‘%ith the name of waste generator and the location at which the 

waste was generated“ Id at 5 61.150@)(1)(~). 

16 
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Thegovment's citationto case law holdingthat minor trpograpbid =OB in an 

indictmeot do not render the indictment invalid are inapposite to tbe pl'~seotme in which 

defendants arebeing charged criminally with violating B regulation which contains an 

obvious e m .  Tbe government's argument that anyow Iooking for 29 C.F.R 9 

1910.lOOl(j)(2)would find 6 1910.1001(j)(4) on the same page is irrelevant towhether the 

enactment is vague asa matter Of law. When the Corut ''eXamixl[es the regulation] intbe 

light of the conduct with which [defmdantsare)charged"),see Nut7Dahy M Cev.,372 

U.S. at 32-33,it mcbsthe inescapable conclusion that the regulationprovides little or no 

guidance concerning the conteat of the label. Thus, defendants' alleged fbilure to label the 

RACM containedsinaccordance with the regdation cannot be the subject of a criminal 

prosecution. Tbe govcnvnenthas cited no authoritynor has the Court's extensiveresearch 

revealedany for the proposition that a defendantmay beheld criminally reqmnsiibhfor 

violating a labeling regulation which inemr refers to:a) not a labeling requirementbut an 

W s m t i v e  on% aad b) a labelingrequirementwhich was eliminatedby OSHA m 1994, 

The government assertsthat Mindant Parker - a seasoned businessman in the 

asbestosabatement industry with many years of experience- couldnot possibly have been 

coafusgdby the error in the regulations. Indeed, the govenunent's counsel asserted that 

defkndants purchased and used bags with the nsquired labels on them, that these bags were 

commerciallyavailableto any company in the abatement industry and that defendants 

aca?ally turned the bags with the requked labels imide out to ensure their atternpbto 

illegally d m p  RACM WBS not detected. If me,these allegationsmight provide a basis for 

the Courtto determinethat defendants could be found dminally liable for Violadng the 

labeling regulationinspite of itsvagueness, That is, the regulation in questionrequired 

17 
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ddmdantstouse some type of prtscnlbedlabel. And if &e RACM was tobeWen offsite, 

defendgntswere required toplace a label on the containers which at the very leasthckded 

thename of the waste genetatorand the location where the waste was generated. Thus, 

defmbts' argument &at the regulation did not alert them to the possibility of criminal 

iiabiliry is belied by their alleged use ofbagswith no labels orbidden labels, However, an 

assistant United States Attorney is not qualified to provide factual avmnents to the Court 

concerning defeadants' alleged illegal activitiesinthe absenceof settingforth the basis of 

his,personal knowledge of same. 

As a furthermatter, the &davit of the Special Agent ofthe EPA who actually did 

investigatedefendants' activities referred toby the government's counsel is vague and 

conclusory on the issue of whether and how defendantsusedlabels OD containerswhen 

disposingof RACM in thiscase. Towit, Agent T)wyer states as follows: 

With regard to Defendants' claim of vagueness relating to the 
NESW requirementtomarkbagswith asbestoswarninglabels, 
your affiant advises that such warning labels uiae present on 
many suchPEMGbags, thusdemonstratingknowledgeof, anda 
lackofconfusionab&, the warningrequireaent. However such 
labelswerenotdisplayedonbagsdiscardedbyPEMG empioyees 
containing &He asbestosthatyour affiantdiscovereddiscarded 
in various unpermittedloc~tion~thnrughout Plattsburgh,NY. 

The above averment doesnot clearly establish that defendantsused no labeling whatsoever 

onbags iIlsgally discarded, only that heydid not use the "requinedlabels." 

Based thereupon, defendants' m o t h  to dismiss touts 6 and 12 ofthe indictment 

based on the void-for-vaguenessdoctrineis GRANTED while the balance of defendants' 

request to dismiss those poidons of the indictment premised upon violetiom of the CAA 

must beDENIED. 

\ 
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C. Government’s Use of W(b)Evideme 

Rule 404(b) of the Fed-R Evid. allows the admission of evidence ofother crimes, 

wrongs or R C ~ Sfor purposes including ”proofof motive, opportunity, intent, preparation, 

plan, knowledge, identity, or absence of mistake oraccident.” Fed. R Evid 404(b). The 

Rule also requires that “theprosecution in a criminal case shall provide reasanablenotice in 

advance ofuid,or during trial if the court excuses pretrial notice ongood causeshown,of 

the general natrrre o fany such evidence it intends to useat trial.” SeeFed. R.Evid. 404@); 

seealso United States Y. Patxione, 949 F.2d 1183,1199 (2dCi.  1991). The government 

bas provided with the required notice of its intent to inrtoducevafious evidencerelating to 

instances inwhicb defmdanu allegedly falsified testresults, documents, engaged in conduct 

proscribedby the CAA and attempted to influence the grandjuxy investigationof this case. 

Defendants assert that none of thisevidence is relevant to any disputed material issuw in 

this case. The Counis hindered inany effort to rule on evidentiary questions outside a 

factual context. Tbepretrial evidentiary h&g desired by defadauts on this issuewould 

liewise be impossible to conduct in the absenceof the Court’s knowledgeconcdingwhat 

de3FenseswilJ be raised at trial, Accotdingly, the Court declines to determine any 

evidentiary issues that may ariseuuder Rule 404(b) outside the context of the aiai. 

Defendants’ motion inthisregard isDENIED withoutprejudice andmay be mewed at 

~ a l .  

D. Bill ofP~rtfculPn 

The function of a bill of particularsis toprovide the defehdaatwith infbrmation 

about the nature of the chargependhg against him, thereby enabling the d a d a n tto 

prepare �atrial and prevent surprise. See United States Y. Toms, 901 F.2d 205,234 (2d 
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Cir.), cert. denied sub nom. Czuzv, UnitedStatss, 498 US.  906(1990); see&e Unit& 

Shares v. Bomovs&, 820 F.2d 572,574 (26Cir. 1987); UnitedStates v. W a l k ,  922 

F.Supp. 732,738(N,D.N,Y,1996). * 'Whether togranta bill of partidam rests 4ththe 

sound discretion of the W c t  court.' " Torres, 901 F.2dat 234 (quoting W t e dStates v. 

Puma, 750 F2d 1141,1148 (2dCir, 1984)). "A bill of paniculars shouldbe quised only 

where the charges ofthe indictment are so general that they do not advisethe defdant of 

the specificacts ofwhich he is accused." Tom,  901 F.2d at 234 (quoting UnitedSrotesv. 

Feola, 651 F.Supp. 1068,1132 (S.D.N.Y. 1987), afd, 835 F2d 857 (2dCir.), cm. denied 

sub nom. Mmin v. Uirired Scam, 493 US.834 (1989)). Therefm%abill of p d d a r s  is 

not tobeused as a "generalinvestigative tool for the defense." Feoh,651 F.Supp.at 1132; 

V'k, 922 F.Supp-at 738. Inaddition, ifthe information soughtby &e defbdant is 

provided in Qe indictment orisavailable&om some other source,such asdiscovery, nobill 

ofparticulars is required- See BortnovsEy. 820 F.2d at 574; see also W a l k ,  922 FSupp. at 

739. 

The indictment inthiscase sates the statutes def'mdantsare chargedwith violating, 

the relevant dates or time periods, andthe name of the illegal activities at issue. In 

addition, it appears that the govenvnent bas provided the defiidaat with extensive 

additional discovery materials in accordancewith Rule 16 of &e Fed.R,Crim. P.which 

fkther apprize def'mdantsof the specific charges against them.Although defmdants 

contend that some specific information they seek is not contained ia the indictment sucb as 

dates and locations where RACMwere ilIegally dumped or released, they do not matead 

notably that the information i s  not avaifabIe h m  the volwainous other discovery materials 

provided to them by the governmeent. To the extentthat defendants seek the names of 
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allegedcwonspitators whose identities are not set firth inany discoverymaterials 


provided to defendants to date, and to the extent that the govenrmeathas lamuledgeof 


"others"who were involved in the conspiracy, the govetamentmust disclosetheir identities 


to defendants. 


E. Brrrdy Materid 


IDefendauts request tbatzbe government turn overany and all additional information 

concezlljngthe actions orfailUtes of Griffin, PHA's agent on the asbestosabatement 

projects at issue herein, which could be deemed exculpatory pursuant toBrady u. MqZmd, 

373U.S. 383 (1963). The government avers that it has turnedover all documsntaty 

evidence in its possession concern& G r i f i ~ .To the extent that defendanrs seek dacumenQ 

related tothe h k dplea of a %ffin employee inNew York State fw S l h g  tomonitor 

PEMG's work on the abatementprojects at issue herein, the government asserts it does not 

yet have these documents, The govemnem argues comtly that the documents arc in any 

went, equally available toand obtainable by the defense. 

The Bmdy disclosureobligationextends fwtheithan the production of documentsor 

records; it attaches tom y  evidence that is both material and known to the prosecutor. See, 

e.g., KyZa Y. mitky,514 US.419,437 (1995); UnifedStazes v. Awllino, 136 F,3d249, 

255 (2d Ck)*reh'g denied, 136 F.3d 262 (2dCir, 1998). Moreover, the rule encompasses 

evidence "hornonly topolice investigators andnot to the prosecutor." K y k  5 14 US.at 

438. Iaozder to comply ~kh&~&,therefore, "theindividual prosecutorhas a duty to 

learn of any favorable evidence bown U,the others acting on the government's behalf fa 

this case, including the police." Id. at 437 (emphasis added). Tbegovernment 

misapprehends its Brady obligations at its own peril and i s  directed to err, ifat all, on the 
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side of the defmdants. Thegovenrment has stakd that it has and will c o n h e  to c2isclose 


any material exculpatory evidence in its possessionupon leaming of such evidence. This 


representation is generally considered sufficient and therefore, the Court will not enter an 


order regaxdingBra$ materials at this time. 


E’. Grand J qTranscripts 


Under theJmcks Act, 18 U.S.C. Q 3500,andFed.R Crim.P.26.2, tbe government 

is not required to disclose statements or grand jury testimonyof witnesses it intends tocall 

at trialuntil afterthat witn66s has testified, See I n  re UnitedStates, 834 F2d 283,286-87 

(2dCir, 1987). befadants do not specifically seek earlypmduction ofJencks material, but 

rather seek transcripts of grand- testimony for ail governmeatWitnesses which would 

ssentially constitute an“end run” around the Jmcks early disclosure rule. Defendants 

contend that disciosyreof said transcripts is requiredby the Court’s pre-trial discovery order 

which states that the govexnment shall make suchmatexials available to the defknse “at a 

time earlier tban required by rule or law, so as to avoid undue delay at trial or hearings.’’ It 

is the normal practice in the Northerrr District torequireJencRsAct m a W  to behanded 

over & d y  before commencement oftrial or&er ajury is selected for trial. See United 

States v. Lopez, 1999 WL 34969, *6 (N.D.N.Y. Jan. 20,1999); UnitedState v. Jennihgs, 

1998 WL 865617, “4 (N.D.N.Y. Dee. 8,1998); UnitedStales v. Bpp, 990 F.Sum. 102,104 

(N.D-N.Y. 1998). The Court has discerned no reason to depart fiom this rule inthepresent 

case. Thus, defkndants’ motion for disclosureof grandjury transcripts earlierthan 

descrr”bedabove must be DENIED. To the extent that defendantsseek pre-~al]production 

of grad  jury testimony by persons who were or are employees ofdefendantPEMG, the 

gcwenuaent bas acknowledged its obligationtoproduce said transcriptsto thedefense. 
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C. ProsecutorillMisconduct 

Defendants argue that the entire indictment inthiscase should be dismissedon the 

w d s  of prosecutorid ~ ~ S C Q D ~ U C LIn the first instance, clef&@ contendthat the 

Assistant United Stares Attorney assigned to prosecute this mttermade inappropriate 

sexual accusations and must remarks to a Wizness whose testimony will alIeged1.y be 

favorable to the defense. Secondly, defendants contend that defkndant Parker was “lured” 

into testifyingbefore the grandjury as the custodian of def‘endantPEMG‘s records and 

thereby gave testimonyunder oathwithout knowledge that he was &e ’%apt’’ of tbe 

govenunent’sbvcsfigathn. As a prelhinasy matter, the autfindsthat there isno 

evidence inadmiss*le fonnbefore the COWtosupport either of the above allegations. 

Hearsay aflidadtsfrom attorneys with nopersonal knowledge of the facts at issue arenot 

sufficient. Xn any event, wenif defeadgnts had submitted evidenceinsuppslt of these 

claims ofprosecutorial misconduct, there would be no legal ground todismiss the 

indictment. F W y ,in connection with ddkndant Parker’sclaim ofbeing “lmdwhkd” 

into testifLins before the grandjury,he volwtarily appeared as the records custodian for 

PEMG, he had no legal obligiitioa toasti@,he was advised ofhisconstitutionalrights 

including the right against self-incrimination, and was fke to ccmfer with his counsel atany 

time. Based thereupon, defendmts’ motion for a hearing concerningallegedprosecutonal 

misconduct aswell as the motion for dismissal is DENIED. 

III. ConclusBoa 

Based on the foregoing, defendants’ application for:(1) dismissal of ccnmt 17 ofthe 

indicment, allegingperjury, is GRANTIED; (2) dismissal of counts 6 end 12 of tbe 

indictment is GRANTED; (3) dismissal of all remaining Clem Air Act counts ofthe 
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indictment is DIEiMED;(4) anorderditectingtbe governmeat tas m e  and file a bill of 

particulars isDENIED; (5)disclosureby the governmentof any >nor bad acts”evidence it 

intends to introduce at trial against defendants is DENIES without prejudice; (6)disclosure 

of Brady material is D E N W  (7) an order ditectingthe government to provide early 

disclosure of grandjury tfanscript5of its witnesses is DENXED except to the extentthat the 

govenurrent acknowledgesits obligation toproducetmmipts of any witness who was oris 

an employee of defendant PEMG; and (8) dismissal of the indictment andlor a heanIng on 

the basis of prosenttorial misconductisDEKED, 

I ITIS soORDEREDI 

Dated September 6:2002 
syracuse, ~ e wdrlc  

6 United States District Judge 

I 
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